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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/ 
Respondent, 
vs. 
LARRY BEN GARCIA, 
Defendant/ 
Appellant. 
JURISDICTION AND NATURE OF PROCEEDINGS 
This appeal is from a jury conviction of Distribution 
and/or Arranging to Distribute a Controlled Substance, to-wit: 
Cocaine, a Second Degree Felony, in violation of Utah Code Ann. 
§58-37-8 (Supp. 1990), in the Second Judicial District Court, the 
Honorable Stanton M. Taylor presiding. 
This Court has jurisdiction to hear this appeal 
pursuant to Utah Code Ann. §78-2a-3(2)(f) (Supp. 1990). 
STATEMENT OF THE ISSUE 
Whether or not the evidence presented at trial was 
sufficient to sustain a conviction beyond a reasonable doubt 
against the Defendant of Distribution and/or Arranging to 
Distribute a Controlled Substance, to-wit: Cocaine. 
STATUTES 
Utah Code Ann. §58-37-8 (Supp. 1990): 
BRIEF OF APPELLANT 
Case No. 9Q0HH8-CA 
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(1)(a)(ii)....[I]t is unlawful for any person 
to knowingly and intentionally distribute a 
controlled or counterfeit substance, or to 
agree, consent, offer, or arrange to 
distribute a controlled or counterfeit 
substance. 
(1)(b)(i): 
Any person convicted of violating Subsection 
(1)(a) with respect...to a substance 
classified in Schedule I or II is guilty of a 
second degree felony; ... 
Utah Code Ann. §76-1-501 (Supp. 1990): 
(1) A defendant in a criminal proceeding is 
presumed to be innocent until each element of 
the offense charged against him is proved 
beyond a reasonable doubt. In absence of 
such proof, the defendant shall be acquitted. 
(2) As used in this part the words 'element 
of the offense1 mean: 
(a) The conduct, attendant circumstances, or 
results of conduct proscribed, prohibited, or 
forbidden in the definition of the offense; 
(b) The culpable mental state required. 
(3) The existence of jurisdiction and venue 
are not elements of the offense but shall be 
established by a preponderance of the 
evidence 
Utah Code Ann. 76-8-1001 (Supp. 1990): 
Any person who has been twice convicted, 
sentenced, and committed for felony offenses 
at least one of which offense having been at 
least a felony of the second degree or a 
crime which, if committed within this state 
would have been a capital felony, felony of 
the first degree or felony of second degree, 
and was committed to any prison may, upon 
conviction of at least a felony of the second 
degree committed in this state, other than 
murder in the first or second degree, be 
determined as a habitual criminal and be 
imprisoned in the state prison for from five 
years to life. 
-4-
STATEMENT OF THE CASE 
Larry Ben Garcia, Defendant, was charged with 
Distribution and/or Arranging to Distribute a Controlled 
Substance, to-wit: Cocaine, a Second Degree Felony, under Utah 
Code Ann. §58-37-8 (Supp. 1990) (attached as Exhibit 1) (R. 1) 
and with being an habitual criminal pursuant to Utah Code Ann. 
§76-8-1001 (attached as Exhibit 2). (T. 165)1 Defendant was 
convicted as charged by a jury in the Second Judicial District, 
the Honorable Stanton M. Taylor presiding, on July 6, 1990 
(attached as Exhibit 3). (R.72) The jury convicted the 
Defendant of the status of being an habitual criminal, as well 
(attached as Exhibit 4). (R.71) 
On July 16, 1990, Defendant was sentenced to a term of 
not less than five years or more than life in the Utah State 
Prison (attached as Exhibit 5). (R. 37) 
Defendant's Notice of Appeal was filed on August 16, 
1990 (attached as Exhibit 6). (R.75) 
STATEMENT OF FACTS 
Defendant's witness, Oscar Gonzales, testified that the 
Defendant was with him from approximately 5:30 p.m. until 11:00 
p.m. on the night of Friday, March 30, 1990, the night the 
^Clerk of the Court did not paginate each page of the trial 
transcript into the record; all subsequent !,T." references are to 
the trial transcript pages as numbered by the Court Reporter. 
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Defendant allegedly gave to a confidential informant and an 
undercover police officer a baggie that contained cocaine. (T. 
122, 123) The Defendant arrived at Pancho's, a bar where Mr. 
Gonzales works, at approximately 5:30 p.m. (T. 122) He met Mr. 
Gonzales and Robert Garcia his cousin, at the bar. (T. 122) At 
approximately 6:30 p.m. the Defendant rode with Mr, Gonzales, in 
Mr. Gonzales1 vehicle, to the Rock Bottom Lounge on 2nd Street 
and Washington Boulevard in Ogden, where Mr. Gonzales and Robert 
Garcia were to participate in a "championship pool tournament." 
(T. 122, 123) Mr. Gonzales stated that he remembered this 
particular tournament being on March 30th as opposed to any other 
tournament on a different Friday "because it was a championship 
game. It was the last game of the year and everybody was hyped 
up...." (T. 121) The Defendant was at the Rock Bottom Lounge 
with Mr. Gonzales, watching the pool tournament, until 11:00 p.m. 
that night. (T. 124) 
Tracy Ericson, a part-time reserve officer for Ogden 
City, identified the Defendant as one of the two individuals from 
whom, on the night of March 30th, she and a confidential 
informant obtained cocaine in exchange for merchandise they had 
represented as stolen. (T. 26, 31) 
Robert Garcia, State's witness in this case, testified 
as part of a plea negotiation with the State. (T. 141) He 
testified that on the night of March 30, 1990, he provided an 
"undercover" and "the agent" with cocaine in exchange for 
merchandise. (T. 139) That while at the home located at 2055 
-6-
Adams Avenue in Ogden, he received the merchandise, went inside 
the residence, and got the cocaine. (T. 139) He then had the 
Defendant take the cocaine out to the vehicle where the 
undercover and the agent were waiting. (T. 139) 
Robert Garcia also stated that he was pretty drunk at 
the time and that the exchange could have taken place on a 
different date than March 30, 1990. (T. 142) 
Robert Garcia further testified that he and the 
Defendant and Oscar Gonzales had been to a championship pool 
tournament at the Rock Bottom Lounge sometime at the end of March 
or beginning of April. (T 142) Although he could not remember 
what date the championship tournament was held, he agreed that it 
was possible that it could have been the night of March 30, 1990. 
(T. 142) He stated the night of the championship pool tournament 
he and the Defendant were at Panchofs, and when they left for the 
Rock Bottom Lounge, the Defendant rode with Oscar Gonzales. (T. 
141) Robert Garcia remembered the Defendant being at the 
tournament until it ended at 10:30 or 11:00 p.m. (T. 142) 
SUMMARY OF THE ARGUMENT 
Defendant contends that the State failed to prove 
beyond a reasonable doubt that the Defendant was the individual 
who committed the crime alleged in this case. 
ARGUMENT 
The evidence as presented at trial is insufficient to 
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prove the Defendant guilty beyond a reasonable doubt of 
Distributing or Arranging to Distribute a Control Led Substance, 
to-wit: Cocaine, a Second Degree Felony. 
Utah Code, Ann. §76-1-501 (Supp. 1990) places a burden 
of proof upon the State that the facts alleged be proven beyond a 
reasonable doubt, and in the absence of such proof requires that 
the Defendant be acquitted. 
Counsel is mindful of this Court1s rather strict 
standards of review when the Court is asked to review the record 
to determine the sufficiency of a verdict. In State v. Booker, 
709 P.2 342, 345 (Utah 1985), the Utah Supreme Court stated: 
[W]e review the evidence and all inferences 
which may reasonably be drawn from it in the 
light most favorable to the verdict of the 
jury. We reverse a jury conviction for 
insufficient evidence only when the evidence, 
so viewed, is sufficiently inconclusive or 
inherently improbable that reasonable minds 
must have entertained a reasonable doubt that 
the defendant committed the crime of which he 
was convicted. 
See also State v. Pacheco, 778 P.2d 26, 30 (Utah Ct. App. 1989). 
In applying the standard of review to the present case, 
the jury was faced with conflicting testimony as to where the 
Defendant was on the night of March 30, 1990, the night of the 
alleged offense. 
Sufficient evidence was presented or brought out by the 
defense to characterize this as a case of mistaken identity. 
First, Mr. Gonzales testified that the Defendant was 
with him the entire night of March 30, 1990, from approximately 
5:30 p.m. to 11:00 p.m. at a championship pool tournament at the 
-8-
Rock Bottom Lounge (T. 122, 123), thus making it impossible for 
the Defendant to have been at 2055 Adams on the night of March 
30, 1990, distributing cocaine, as has been alleged by the State. 
Second, although Robert Garcia testified that he and 
the Defendant had participated in the distribution of cocaine he 
was unclear as to the date the offense occurred, (T. 142) In 
fact, he further testified that it was possible that the 
championship pool tournament that he, Mr, Gonzales, and the 
Defendant attended could have been on the night of March 30, 1990 
(T. 142), thus supporting the alibi testimony given by Mr. 
Gonzales. Furthermore, the Defendant has admitted involvement in 
and pled guilty to other distribution charges, which may explain 
Robert Garcia1s confusion (attached as Exhibit 7). (Sent T. 7) 2 
Third, Tracy Ericson was only a part-time reserve 
officer. She testified that she had participated in undercover 
operations innumerable times in the last five years (T. 15). 
Ms. Ericson was the only witness to place the Defendant at the 
scene on the night of March 30, 1990, with such identification 
occurring approximately three months after the date of the 
alleged crime Because memories fade with time, and Ms. Ericson 
could have easily confused the Defendant with one of her other 
"innumerable" cases when making the identification, a conviction 
from such scant and unreliable testimony should not be upheld, 
particularly when viewed in light of the other testimony given at 
2Clerk of the Court did not paginate each page of the 
sentencing transcript into the record; this reference is to the 
sentencing transcript page as numbered by the Court Reporter. 
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trial by other witnesses. 
Fourth, the Defendant was not arrested the night the 
alleged distribution took place. He was arrested approximately 
one week later on April 6, 1990 (T. 56), further adding to the 
possibility of confusion in identifying the proper suspect. 
Based on the aforementioned arguments consisting of 
conflicting testimony, alibi witnesses, and mistaken identity, 
enough confusion exists and the evidence is sufficiently 
inconclusive or inherently improbable that reasonable minds must 
have entertained a reasonable doubt that the Defendant committed 
the crime of distribution of cocaine for which he was convicted. 
CONCLUSION 
Based upon the foregoing arguments and a thorough 
review of the evidence, the Defendant respectfully requests this 
Court to overturn the verdict or, in the alternative, to reverse 
the conviction and remand the case for a new trial. 
RESPECTFULLY SUBMITTED this^3 day of November, 1990. 
e^q/cv - T< A,<x-0~x 
ROBERT L. FROERER 
MILES/^ 
for Defen Attorneys dant 
Certificate of Mailing 
I hereby certify that on the c<3^~~ day of November, 
1990, I caused to be mailed four true and correct copies of the 
foregoing Brief of Appellant to R. Paul Van Dam, Attorney for 
Respondent, at 236 State Capitol, Salt Lake City, UT 84114. 
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WEBER COUNTY, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, 
Vs. 
LARRY BEN GARCIA, 
Defendant. 
VERDICT 
JUL 131990 
Case No. 901900347 
We, the jury impaneled to try the issues in the 
above-entitled matter, do hereby find the defendant GUILTY of the 
Offense of distribution and/or arranging to Distribute a 
fcontrolled Substance, a Second Degree Felony. 
DATED this ^ day of July, 1990. 
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STATE OF UTAH, 
Plaintiff, 
Vs. 
LARRY BEN GARCIA, 
Defendant. 
VERDICT 
Case No. 901900347 
JUL 131990 
We, the jury impaneled to try the issues in the 
above-entitled matter, do hereby find the defendant GUILTY of 
the status of being an HABITUAL CRIMINAL. 
DATED this _^_ day of July, 1990. 
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Defendant is additionally sentenced as follows: 
[] one (1) year at Utah State Prison, pursuant to 76-3-203(1), (2) or (3); 
[] not to exceed five (5) years at Utah State Prison pursuant to 76-3-203(1),(2) or (3); 
•[ ] not less than five (5) years nor more than ten (10) years at Utah State Prison, 
pursuant to 76-3-203(4); 
said sentence to run consecutive to the basic sentence as set forth above. 
HABITUAL CRIMINAL ALTERNATIVE PUNISHMENT 
/upon a finding that the defendant is in the status of an habitual criminal, the 
defendant is sentenced to: 
£X] not less than five (5) years and which may be for life at Utah State Prison. 
RESTITUTION 
[] Defendant is ordered to pay restitution in the amount of $ to 
Defendant is remanded into custody of: 
£29 the Sheriff of this county, for delivery to the Warden or other appropriate 
official at the Utah State Prison for execution of sentence; or 
[ ] the Warden for execution of this sentence. 
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JUDGE STANTON M. TAYLOR 
TO THE CLERK OF THE DISTRICT COURT AND THE ATTORNEY GENERAL: 
NOTICE IS HEREBY GIVEN that Larry Ben Garcia, 
Defendant/Appellant, hereby appeals from the judgment and sentence 
rendered in this action, wherein the Defendant/Appellant was 
convicted of Distribution and/or Arranging to Distribute a 
Controlled Substance on July 16, 1990. 
DATED this Ik?' ~ day of August, 1990. 
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EXHIBIT 7 
1 at all? 
2 MR. GARCIA: No. 
3 THE COURT: Do you believe based on 
4 that conversation, Mr. Froerer, that he has entered into 
5 the negotiation intelligently? 
6 MR. FROERER: Yes, Your Honor. 
7 THE COURT: Very well. The record will 
8 so reflect. We will allow him to withdraw his former 
9 plea of not guilty. 
10 To the charge, Mr. Garcia, then where it's 
11 alleged that you committed a second degree felony back 
12 on April 2nd, 1990, by distributing or arranging to 
13 distribute cocaine, to that charge how do you plead? 
14 MR. GARCIA: Guilty. 
15 MR. HEWARD: State's motion to dismiss 
16 page two, Your Honor. 
17 THE COURT: Yeah. The Habitual 
18 Criminal, page two, is ordered dismissed on motion of 
19 the State. 
20 Did you wish to address sentencing? 
21 MR. FROERER: I do, Your Honor. 
22 First of all I'd like to — if I might approach 
23 the Bench — here's a statement Larry has written to 
24 Your Honor. 
25 THE COURT: Okay. 
7 
